
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
o f

Transcontlnental Leaslng Corp.

for Redetermlnatlon of a Deflclency or Revl"sl-on
of a Determlnatl"on or Refund of Corporatlon
Franchl"se Tax under Article 9A of the Tax Law for
the  Per iod  End lng  7  lL l79-2128182.

AFFIDAVIT OF MAILING

State of New York :
s 8 .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the Stare Tax Conrmissl-on, that he/she ls over 18 yeare
of age, and that on the 28th day of January, L986, he/she served the wlthln
notl-ce of Decislon by certifled mail upon Transcontinental Leasl-ng Corp.' the
petltloner ln the wlthln proceedlng, bY encloslng a true coPy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Transcontinental Leaslng Corp.
571 Lye l l  Ave.
Rochester,  NY 14606

and by depositLng same enclosed 1n a postpald properly addressed wrapper in a
post offl-ce under the exclusl-ve care and custody of the United Statee Postal
Servlce withln the State of New York.

That deponent further says
herel"n and that the address set
of the pet l t loner.

Sworn to before me thLs
28th day of January, 1986.

to ster oat

that the said addressee is the petitloner
forth on sal-d wrapper ls the last known addrees

pursuant to Tax Law sect lon  174
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-In", the Matter of the Pet l" t lon
o f

Transcontlnental Leasl"ng Corp.

for Redetermlnatlon of a Deflclency or Revlsion
of a Determination or Refund of Corporation
Franchlse Tax under Artlcle 9A of the Tax Law for
{he  Per iod  End ing  7 lL l79-2 /28182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, belng duly sworn, deposes and saye that
he/she is an employee of the State Tax Commisslon, that he/she ls over 18 yearg
of age, and that on the 28th day of January, 1986, he served the wLthln not ice
bf Decislon by cert i f led mal-1 upon Peter L. Faber,  the representat ive of the
petltLoner ln the wlthin proceeding, by encJ-oslng a true copy thereof ln a
securely sealed postpaid nrapper addressed as fol lows:

Peter L. Faber
Winthrop, Sttmson, Putnam & Roberts
40 l la l l  St.
New York, NY 10005

bnd by deposltlng same enclosed l"n a postpald properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unl"ted States Postal
Service withln the State of New York.

That deponent further says that the saLd addressee le the representattve
of the petLtioner herein and that the address set forth on sald wrapper ls the
Last known address of the representat lve of the pet l t loner.

Bworn to before me thls
28th day of January, 1986.

horized to adn!f i ister oaths
Pursuant to Tax Law section L74
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January 28, 1986

Transcontlnental- Leasing Corp.
571 Lye l l  Ave.
Rochester,  NY L4606

Gentlemen:

Please take notlce of the Decision of the State Tax Comrnl-sslon eaclosed
herewith.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceedl-ng ln court to revlelt an
adverse decision by the State Tax Conrmission may be instltuted only under
Artlcle 78 of the Civil Practice Law and Rules, and must be co'nmenced in the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date  o f  th ls  no t ice .

Inquiries concerning the computatl-on of tax due or refund allowed ln accordance
wlth this declsion may be addressed to:

NYS Dept. Taxatton and Finance
Law Bureau - Litigation Unlt
Bui lding /19, State Canpus
Albany, New York L2227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petl t loner I  s Representat ive
Peter L. Faber
Wlnthrop, Sti"mson, Putnam & Roberts
40 l , Ial l  St.
New York, NY 10005
Taxing Bureauts Representat lve

c c :



STATE OF NEI,I YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon

o f

TRANSCONTINENTAL LEASING CORPORATION

for Redeterninatlon of a Deflclency or for
Refund of Corporatlon Franchlse Tax under
Article 9-A of the Tax Law for the Flscal-
Years Endlng July 31, 1977 and July 31, 1978.

DECISION

Petltloner, Transcontlnental LeasLng Corporationt 57 1 Lyel-l Avenue'

Rochester,  New York 14606, f l1ed a pet l t ion for redetermlnat lon of a def ic lency

or for refund of corporation franchise tax under Artlcle 9-A of the Tax Law for

the  f i sca l  years  end lng  Ju ly  31 ,1977 and Ju ly  31 ,  1973 (F i le  No.  35443) .

On Octobet  19 ,  1 ,984,  pe t i t loner ts  representa t lve ,  Peter  L .  Faber ,  Esq. ,

executed on petitionerfs behalf a waiver of formal hearing. On November 5,

1984, pet l t ioner 's representat ive and the representat ive of the Audit  Dlvls lon'

John P. Dugan, Esq. (Anna Colel lo,  Esq.,  of  counsel) ,  executed a st ipulat ion of

facts and further agreed that the decision of the Tar Comisslon was to be

based solely upon said stlpulatlon wlth the accompanylng exhlblte, and the

memoranda of law filed by the parties on or before January 11, 1985.

ISSUE

Whether the Audit Division properly determlned that petltionerrs buslnese

allocatlon percentage lras one hundred percent on the basis that Petitloner dld

not maintaln a regular place of business outslde of New York State for the

f lscal years endlng July 31, 1977 and July 31, L978.
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FINDINGS OF FACT

Petitioner and the Department of Taxation and Finance stipulated to the

fol lowlng facts,  numbered rr1" through tr l3rr .

1.  Pet i t ioner Transcont lnental  Leasing Corporat ionts ("TLC") l -egal

address and headquarters at the time of the submlssion of the Stlpulatton of

Facts was 571 Lyel l  Avenue, Rochester,  New York 14606.

2. Pet l t loner was incorporated on October 28, 1963 under the laws of the

State of New York and is a wholly-owned subsidiary of OPIC, a holdlng corporation

with execut lve off lces at 57L Lyel l  Avenue, Rochester,  New York 14606.

3. For the taxable years endlng July 31, 1977 and July 31, 1978, pet l -

t lonerrs predominant business act lv i ty was to purchase, reglsterr outf l t ,  lease

and dlspose of automobiles and propane tank trucks. Petltlonerts sole customer

ln its vehicle leasLng operations nas Suburban Propane Gas Company (ttSPGtt) r an

unaff i l lated company wlth Lts pr inclpal place of business at Route 10'  P.O. Box

206, Whippanlr  New Jersey 07981.

4. For the years at lssue, pet l t ioner maintained an offLce at SPGrs

Wtrippany, Nenr Jersey premises and conducted all- of its vehicle leasing activities

there. SPG made this off ice aval lable to pet l t loner on a rent-free basls.

5. For the years at issue, the only off ice or place of buslness used by

petltioner was the l,Ihlppany office. Management servlces lrere performed for

pet i t loner by OPIC at OPIC's New York off lce, for whlch pet i t ioner pald OPIC a

nanagement fee.

6. Pet l t loner l isted the trr lh ippany, New Jersey off lce as i ts addrese on

vehicle registratlon certificates flled in New Jersey, Pennsylvania and Florlda'

on New Jersey motor vehlcle dealer sales and use tax reports, on Federal- use
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tax returns on highway motor vehlcl-es and on invoices for vehicLes purchased by

pet i t loner .

7. Three employees of SPG served as non-saLarled agents of petltloner and

performed pet l t ionerfs leaslng act iv i t ies at the Whippany off ice under the

instruct ion of the petLt ioner.  The agents were chosen by pet l tLonerts board of

directors and were specifically authotLzed by the board to execute leases for'

purchase, outf l t  and transfer vehlcles owned by pet l t loner.  A11 vehicle

purchase orders, modlficatlon orders and ownership docunents of petitloner were

executed by these agents at the Whippany office.

8. During the years at lssue, petitioner leased approximately fourteen

hundred vehlcl-es to SPG from the Whippany offlce and conducted no vehlcle

l-easing activity ln New York State.

9. A11 trucks leased out of the Whippany offlce nere clearl-y marked as

pet l t lonerrs property.  At al l  t imesr pet i t loner possessed l-egal t i t l -e to the

trucks and retained the legal risks of ownership.

10. Damage sul-ts against petl.tloner lrere served on petitionerts agents at

the Whlppany off ice.

11. For the years at issue, pet i t loner paid corporat lon taxes ln New

Jersey, Connecticut and Fl-orlda in the followlng amounts based on leased aasets

lt owned ln those states:

New Jersey Corporat ion
Business Tax

Connecti.cut Corporation
Business Tax

Florlda Corporation

1977

$346 (negatlve net lncome)

$ 50 (negative net lncome)

$ 0 (negatlve net income)

L978

$  10 ,887

$  4 ,318

$  3 ,478
Income Tax

L2. On its New York State corporation franchiae tax returns for the

taxable years ending July 31, Ig77 and July 31, Ig78, pet l t loner al located
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14.677L percent and 14.2902 percent,  respect lvely,  of  l ts ent i re net Lncome to

New York State sources. Thls amount lncluded rental income from vehlcles

l-eased to SPG which were located withln the State, rental lncome from the lease

of tangible personal property (not vehicles) ln the State and capltal gain on

the sale of vehlcles located in New York for the taxable year ending Jul-y 31,

1978. Pet i t loner al l -ocated 85.3229 percent for the taxable year endlng July 31,

1977 and 85.7098 percent for the taxable year endlng July 31, 1978 to out-of-state

sources. The proprLety of these al- l -ocat ions ls not disputed l f  pet i tLoner is

deemed to have maintained a regular place of business outslde the State for the

taxable years at Lssue.

13. On August 7, 1981, the Audit  Divis ion lssued not lces of def lc iency for

the taxable year ending July 31, 1977 assert lng a def lc lency of corporatLon

franchlse tax ln the amount of $10,023.00, plus interest of  $3,245.55'  for a

total  anount due of $13,268.55 and for the taxable year endlng July 31, 1978

assert lng a def ic lency of corporat ion franchise tax ln the amount of $65'539.00,

p lus  ln te res t  o f  $151890.18 ,  fo r  a  to ta l  anount  due o f  $82 '429.18 .  I f  l t  l s

determined that petitloner did not mal-ntain a regular place of busLness outside

the State durLng the years at issue, these entlre anounts, together wlth such

additional interest as may be lawful-ly owing, are due and owLng. If tt ls

determlned that petltioner did maintain a regul-ar place of buslness outslde the

State during the years at issue, the petLtLoner olres no addLtlonal tax or

interest and the notl-ces of deficlency referred to hereln nust be cancelled ln

fuLl- .

L4. Petitioner nas authorlzed to do business Ln New Jersey on June 25'

1964.
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CONCLUSIONS OF LAW

A. That dur ing the taxable years at Lssue, sect lon 2I0.3(a) (a) of  the Tax

Law provided in part:

rr . . . that for taxable years begLnnlng before January fLrst ,  nlneteen
hundred seventy-efght, if the taxpayer does not have a regular place
of buslness outside the state other than a statutory off ice, the
business all-ocatlon percentage shall be one hundred percent;f'.

B. That 20 NYCRR 4-2.2(b),  whlch was in effect dur lng the taxable years

at lssue, provided in part :

"A regular place of business ls any bona flde office (other than
a statutory off ice),  factoryr warehouse or other space which ls
regular ly used by the taxpayer in carrying on l ts business.. ." .

C. That the factors usually considered in determlning whether there ls a

regul-ar place of business outside New York State are whether the taxpayer had

full-tine enployees, malntaLned an office, paid taxes and was l-lcensed to do

business in the other jurisdlctlon (!!atter of Psylhelp-glcgl-gqEporatlon v. Tax

Conmission of the State of New York, 99 A.D.2d 905, 906) .

D. That the part ies herein st ipulated that the space provLded by SPG to

pet i t ioner in Whippanyr New Jersey nas, for the years at issue, the only off lce

or place of business used by petitloner and was the place from whl-ch petitloner

conducted al- l -  of  i ts vehlcle leasing act iv i t ies. As such, i t  const l tuted a

regular pl-ace of business outslde New York State, thereby ent l t l lng i t  to

al locate l ts buslness income both wLthin and without the State. Pet l t loner

flled New Jersey corporation business tax returns and paid tax to the State of

New Jersey for the years at issue. Pet i t ioner has been authorLzed to do

buslness in New Jersey since L964. Although petltloner did not have full-tlme

employees in New Jersey, lt had no full-time empl-oyees ln any state. A11 of

petitionerfs leaslng activitles were conducted at the I'Ihlppany, New Jersey

office and were performed by three employees of SPG who were speciflcally
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authorized by pet l t loner 's corporate resol-utLons to perfotm these leaslng

ac t lv i t ies  (F ind ings  o f  Fac t ' r4 t t r  "7 t ' ,  
t t l l t t  and  t t l4 t t ,  gg) .

E. That the petltlon of Transcontinental Leaslng Corporation ls hereby

granted and the not ices of def ic lency issued August 7, 1981 are canceLLed ln

fu l l .

DATED: Albany, New York

.JAN 2 81986
STATE TAX COMMISSION

PRESIDENT


